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2.  Consultation response/answers to consultation questions
Q1. Do you agree with our understanding of education? Are there other aspects that we should include?

We agree with the Commission’s ‘understanding of education’ as expressed in the section to which this question relates (C1).  However, we have significant issues with this understanding as explained in much of the rest of section C.
In particular, we think that the focus on a ‘sufficient structure or process’ in determining whether something is educational is problematic.  We also think the distinctions made between ‘education or promoting a particular point of view’ is flawed, and that there are several contradictory statements in the guidance.  We have outlined our concerns in Q2 and Q6 below.
Q2. Do you share our understanding of what advancing education is, as opposed to promoting a particular point of view?

Section C4, to which this question refers, discusses the difference between education and promoting a particular point of view.  We think that the guidance as written could negatively impact many charities which have the advancement of education as an object and which are actively engaged in campaigning or advocacy.   

The guidance states that although ‘education does not have to be value free and completely neutral’ it also means ‘researching and presenting information in a neutral and balanced way that presents both sides of an argument’ (C4, p 14).  This seems to be an obvious contradiction.  The guidance also states that education should also be ‘based on broad values that are uncontroversial which would be generally supported by objective and informed people’ (C4, p 14).  We find this problematic also.
No education can be totally objective or neutral, even if it is based on proper evidence and argument.  Further, even if education attempts to reflect multiple perspectives, it cannot cover all of them, and the individual or institution which delivers it will naturally tend towards one perspective over others.  As the Commission acknowledges in the guidance, perspectives change between periods of time, but they also differ radically between different people and cultures.  What appears as objective and reasonable to one person or even to a majority of people may appear to be totally biased and unreasonable to another person or a minority of people.

The guidance concludes its discussion of this topic with a fairly clear assertion, which is flawed in our view:

If the purpose of providing information or education is to persuade people to form specific conclusions, then this is not education.  Raising people’s awareness of an issue to build support for a campaign is not educating them about this issue as the aim is to gain their support…promoting a specific point of view may be a way of furthering another charitable aim, but it would not be education. (C4, p 15).

All education, even formal schooling, exists to persuade people to form specific conclusions.  If you teach someone that 2 + 2 = 4, that is teaching them to form a specific conclusion based on mathematical logic.  If you teach someone that Shakespeare wrote Romeo and Juliet, that is teaching them to form a specific conclusion based on historical evidence.  You cannot educate someone by telling them that one way of looking at 2 + 2 is that it equals 4, but another way of looking at it is that could equal 5, but it’s up to the person to decide what they think is right (although you could perhaps argue that Marlowe or some other author wrote Shakespeare’s play!)

In the charity context, the apparent meaning of this guidance is that no campaigning or advocacy work by a charity can be considered to be of public benefit in terms of the advancement of education, if its purpose is to promote a particular view and change the way people think.
This is quite strange, especially given the example in C6 p 16, which describes how ‘organisations that educate the public in a particular subject, for instance in human rights, climate change’ are types of charities that can advance education.  Surely such organisations are not universally perceived as presenting information in a ‘neutral and balanced way’. It is likely that such organisations will be engaged in controversial campaigns to educate the public and politicians that are based on ‘promoting a specific point of view’.  It is also likely that there will be different and contentions viewpoints represented by different organisations working in the same field.  Are they only capable of advancing education individually if they all agree collectively?
Admittedly this is very difficult terrain to navigate, but it is a fundamentally important point.  Charities play an obvious role in driving social change and advocating for precisely those individuals and causes that are not ‘uncontroversial’ and are not always ‘generally supported by objective and informed people’.  This often involves educating others about why their views are not informed, even if the general consensus is different.  It often involves trying to change the general consensus to reflect a different perspective.  It is not clear why this sort of activity must be considered in relation to another charitable object (assuming that a suitable one exists) other than the advancement of education.
This process of education may appear to be one-sided, or biased, but actually the other points of view or opinions are already well-represented in the existing consensus.  For the sake of argument, assume that a charity which supports asylum seekers had the object of advancement of education.  Part of its aims are to educate the population and policymakers about their needs and why they deserve help.  Why would they want to present a view exemplified by hysterical tabloid newspaper coverage in order to appear ‘objective’?  That would be antithetical to their goals of educating the public about the problem they are trying to solve.  Worse, it would be antithetical to the best interests of their beneficiaries.
As the guidance states, the advancement of education is the largest single category of charitable object.  Many charities with this object will not necessarily be traditional educational institutions, and will be engaged in campaigning and advocacy which is precisely designed to ‘persuade people to form specific conclusions’.  At the least, if this guidance remains as it is, many of them may have to demonstrate the public benefit of their campaigning aims and activities by relating them to different charitable objects.  But will they have different objects that they could sensibly use?  If not, will they have to change their objects?  Would that actually serve the public benefit, in the widest sense, or would it just represent another bureaucratic hurdle for charities?

Q3 Are there less obvious ways of advancing education?
Probably, but the list seems to be fairly comprehensive.

Q4. Are there other types of organisation that advance education?

We would argue that any charity might be capable of advancing education, because we think that campaigning or awareness-raising can be considered educational.  This view would seem to be borne out by the example given in C6 p. 16 of organisations that educate the public in human rights or climate change.  As we have stated above, we think this example contradicts the Commission’s understanding of education in the rest of the guidance.

Q5. Do you agree that, for education to be advanced, it is necessary for there to be a sufficient structure or process related to those whom it is intended to educate?

We think that the requirement for a sufficient structure or process is too restrictive and that it is not clear what ‘sufficient’ would be.  We don’t see why these criteria are really necessary.  Quite helpfully, the guidance describes some less formal ways that education can be advanced:

· by making materials, or objects capable of educating, available to the public, such as in libraries or on databases;

· publications, websites;
· research.
What is unclear is the level of structure or deliberate intention that is required for these activities to qualify as ‘capable of educating’.  Nor is it completely clear about whether the context in which the material is provided is a determining factor in whether it is educational.

The guidance provides several relevant examples for illustration:

· The presentation of factual information such as a train timetable is not inherently educative, but could be if it was placed in a library (an educational environment) (C3, p14).

· A ‘wiki’ website (where random individuals contribute content) is not educational, because the content is not sufficiently organised or ‘verified’ (whatever that means) (D2, p20)

· A database of Derby winners may be very useful to someone who bets on horses, but is not in itself of educative value (D2, p 21)

Many of DSC’s publications are resources – they can be used in many different ways and for different purposes, sometimes with no direction from us outside of the way the book or funding website is structured.  Does our Directory of Grant Making Trusts book or trustfunding.org.uk website exist to educate fundraisers?  In a general way they do, because they provide information that advances the fundraiser’s knowledge.  But by and large they are not ‘how-to’ guides which incorporate a standardised learning process for everyone who uses them.  They are not necessarily part of a fundraising course.
In light of the examples given above, one wonders whether the content is irrelevant in the Commission’s understanding of ‘education’ in the charitable context.  In a discussion about public benefit principle 1a, that it must be clear what the benefits are, the guidance does say that ‘educative value, or benefit, will usually be self-evident’ (D2, p 20) which would appear to imply that content would play a role.  To judge something as self-evidently educational surely must rely on a layperson’s level of common sense.  It would be hard to ignore the content of something and simply focus on the structure or process (or lack thereof) to determine whether the educative value of something was self-evident.

However, the guidance goes on to say that ‘if the process is so unstructured that whether or not education is in fact delivered is a matter of chance, it will not be of value’ and that ‘where the value is not self-evident positive evidence of merit will need to be given [to the Commission]’ (D2, p 20).  This seems highly dependent on one’s perspective. One person’s ‘self-evident educational value’ may be another’s ‘unstructured process that is a matter of chance’.  In the end it will be the Commission who decides whether an educational activity is self-evident or must demonstrate merit.

To illustrate the issue in practical terms, we can use an example from one of DSC’s products.  If we take the third example above about Derby winners and change it to something which describes DSC’s trustfunding.org.uk website:

· A database of funding sources may be very useful to someone who is looking for funding, but is not in itself of educative value

This seems counter-intuitive, but perhaps only because the content would be self-evidently educational in a charity context. If a fundraiser chose to investigate such a database in order to increase their knowledge, why would that not be of ‘educative value?’ just because it lacked a formal process?  The guidance as drafted seems to imply that the trustfunding website could only be considered educational if someone was using it in DSC’s library, or if it was demonstrated on an organised course, or if it came with a step-by-step introduction to fundraising pamphlet?  Such distinctions seem arbitrary and likely to cause more confusion than they are worth.  
These are fine points, but it seems likely that DSC would not be alone in identifying them as potential barriers to demonstrating public benefit for core activities, which are obviously educational to the layperson in the broad sense.  Especially given the increasing complexity and prevalence of online information and data, the guidance as written could exclude vast swathes of charitable activity from the advancement of education (and in so doing, complicate the reporting of public benefit for the many charities with those objects), even if this is never tightly enforced or regulated by the Commission.

Q6. Do you agree that professional education is capable of being charitable in a similar way to vocational education?

We see no obvious reason why not.
Q7. Do you think we have accurately described ‘education’, the advancement of which can be charitable if it is also for the public benefit? If not, please let us have your comments, supported by examples where possible.

Please refer to our responses above.
Q8. Do you agree with what we say about how organisations can clearly show the benefit of the education they provide? If not, please explain your reservations. Are there any other examples that you think it would be helpful for us to include to illustrate the need to show the benefit of education?

We think the idea of educative value being ‘self-evident’ is very subjective.  Self-evident to whom?  The Commission?  Modern art might be considered ‘a nonsense’ to some people, but not others.  Therefore it can be considered ‘of value’ to some and not others.  That should not mean that an exhibition of modern art cannot be educational.  Nor should it mean that an unstructured and largely unplanned ‘happening’ by a charity which does avant-garde street theatre cannot be educational, and that it cannot be described in terms of public benefit and the advancement of education.
The guidance states that ‘the purported “benefit” of education that is intended to persuade people to support a controversial, propagandist or political viewpoint is not capable of proof, and for this reason is not capable of being a recognised benefit’ (D2, p 22).  We disagree with this for a number of reasons, which we have explained in our answers to the questions above.

We do not agree that persuading people to support a controversial view is incapable of proving a public benefit.  To apply the quote above to an historical example, the Quaker churches or charitable organisations which campaigned against slavery several hundred years ago would not have been able to demonstrate public benefit if they had the advancement of education as an object.
Q9. Do you think that we have explained sufficiently clearly about benefits having to be related to an organisation’s educational aims? Are there other issues that arise in this context that you think it would be helpful for us to include?

The explanation seems sufficiently clear.
Q10. Do you think we have explained the impact of restrictions on the beneficial class sufficiently clearly? Do you agree with our understanding?

The explanation seems clear, with the exception that it delegates the discussion of fee-charging to an entirely separate set of guidance.  We understand the need to have two distinct sets of guidance for education and fee-charging, but there could be perhaps clearer links made between the two.

The examples in E2 p 26 are a case in point.  The examples provided to illustrate ‘who the beneficiaries are’ could be usefully transferred across to the fee-charging guidance and used to discuss the impact of fee-charging on the beneficiary class.
Q11. Do you think that restricting the opportunity to benefit to a group of people who are established in their profession or vocation impacts on whether the beneficiary class can be a section of the public?

We have no firmly held view on the matter.
Q12. Do you agree that a beneficial class restricted to the children of particular professionals may, in some circumstances, not be a sufficient section of the public? Is our example here helpful? Are there any other examples?

It may be the case but we have no firmly held view on the matter.
Q13. Are there any other ways in which access to education might be restricted and which might affect whether that education is for the public benefit?

Geographical restrictions or the ability of people to transport themselves somewhere in order to access the benefits seem not to have been discussed in any depth – surely this is an important part of addressing Principle 2b?
Q14. Are there any ways, other than by fee-charging, that might exclude people in poverty from the opportunity to benefit and which might impact on the ability of an educational organisation to meet the public benefit requirement, which would be useful examples here?

Again, following on from Q13, geography seems to have been missed out here.  Being inaccessible by public transport, or transport being unaffordable to poor people, or the fact that the charity is simply not located anywhere near anyone who can be defined as ‘in poverty’ must surely be relevant to this discussion?

Q15. Is it clear enough how private benefit might jeopardise an organisation from having aims for the public benefit?

If a social enterprise distributes a significant percentage of profits to individual directors or shareholders, could that be classed as an ‘incidental’ private benefit?  Or would that be irrelevant to the Commission and the public benefit test?  Would the question apply if the organisation’s legal status was the forthcoming CIO?
 
Q16. What do you think of the overall clarity, style, format and language used in this draft supplementary guidance?
In general the style and format is good.  On the question of clarity, this guidance is not unclear per se; it is the topic being discussed that is unclear.  The guidance does a reasonably good job of explaining what is quite a complex topic.  The problem is that if this is the simplest possible form of the guidance, then there is a risk that many charities and their trustees will find it difficult to understand, and that will mean they are not able to demonstrate public benefit as the Commission intends.

The guidance could use more examples to illustrate the points in certain areas.  The guidance on fee-charging provides a host of examples, perhaps too many – the balance is probably somewhere in between.
Q17. Is there anything that you would have expected us to cover in this draft supplementary guidance that we have not included?

More detailed examples, starting with a comprehensive description of a charity and its activities, and then outlining the process of applying the guidance to that charity’s aims and activities, would have been exceptionally useful, rather than just the guidance-then-example approach.  Please see our recommendations below.
Q18. Do you agree with our analysis of the purpose of a school in a modern context?

We do not have a view at this time.
Q19. Do you consider that a school with narrow aims focused on educating those who have the opportunity to attend it, can only educate people from other educational establishments in ways that are ancillary and incidental to the education of its beneficiaries? And that these wider educational activities, which go beyond its aims, would not count in any public benefit assessment?

We do not have a view at this time.
Specific recommendations from DSC

We have only really been able to get to grips with what the guidance might mean by setting it up against our own activities.  We are a well-established organisation with a track record of being involved in discussions about charity law, etc.  We have attended several excellent seminars on this topic put on by legal firms with expertise in this field.  Still, we have found interpreting and understanding this guidance to be quite difficult.  We think that the trustees of many organisations will face a struggle to interpret what exactly it means for their organisation and what the impact will be, unless they have access to legal advice.

1)  We think the Commission should arrange some facilitated discussions or focus groups with a range of charities, in order to get a fuller picture of the issues that the guidance raises for many different types of charity.  This would supplement the feedback received in the consultation.  The Commission could then improve the guidance further and perhaps produce some summaries or extracts to facilitate the understanding of it.

2)  We think the Commission should identify, write up and share a number of case studies or profiles of organisations and how they demonstrate public benefit.  That would start with a fairly comprehensive description of the charity, its aims and activities, go on to analyse how the various activities related to public benefit, and conclude with how the trustees demonstrate public benefit in the annual report.  
