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What they said about the book...

“This is the first comprehensive publication to explain everything you
need to know about CIOs, from what a CIO is and why your charity
may want to become one to clear analyses of the advantages and
disadvantages. With Professor Morgan's excellent insights into what it
really means to operate as a ClO, | would strongly advise anyone

considering this legal structure to read this invaluable handbook.
Elizabeth Chamberlain, Head of Policy and Public Services, NCVO

‘A vital tool for any charity contemplating whether charitable
incorporated organisation status is appropriate for them. We found
ourselves in that situation — for the non-lawyers amongst us it was an

essential reference manual, and has been ever since.’
Mike Daw, Chief Executive, National Eye Research Centre

‘As the Chair of Trustees of a small charity with an outdated
constitution, our decision to convert to a CIO was necessary but
daunting. Finding Gareth Morgan’s book was greatly reassuring and it
guided us through the whole process. The attention to practical
detail was invaluable. | also consulted the book when setting up a

new charity, because its advice about structures is so helpful.
Dr Julie Doughty, Lecturer in Law, Cardiff University

‘Although it is now firmly established in the legal landscape, there is
currently little published guidance available on how to run a CIO.
Gareth Morgan'’s book fills that gap — it is both practical and technical

and, as such, is an important resource for charities and advisers alike’
Alice Faure Walker, Senior Consultant, Bates Wells Braithwaite

‘Gareth Morgan’s book demonstrates a unique understanding of the
similarities and differences of the CIO structures which operate
throughout the UK. This is a very readable comparative study which
will be of interest to charities and charity practitioners across the

country.’
Alastair Keatinge, Partner, Head of Charities and Social Enterprise,
Lindsays Solicitors, Scotland

‘Gareth Morgan is well known for his interest in and mastery of the
detailed, technical aspects of charity administration and in particular
of ClOs. As a barrister specialising in charities, | shall continue to
make use of this clear, detailed and practical book both for checking
specific points and to recommend to my clients, especially those
thinking about establishing a CIO.

Francesca Quint, Barrister, Radcliffe Chambers



‘Professor Morgan is a leading academic in the field of charity finance.
He has an unrivalled knowledge and understanding of the intricacies
of the legal and regulatory matters that charities and their advisers
wrestle with daily.’

Christine Scott, Head of Charities and Pensions, The Institute of
Chartered Accountants of Scotland

‘Professor Morgan is one of the UK's leading authorities on charities
— | recommend his book to both students and practitioners as the
best source of authoritative information on this increasingly

important third sector legal structure.’
Roger Spear, Emeritus Professor of Social Entrepreneurship, Open
University, and Roskilde University, Denmark

What they said about the first edition...

‘This guide is an important step in the development of ClOs. |
therefore warmly commend it

Lord Hodgson of Astley Abbotts, CBE, Official Reviewer of the
Charities Act 2006

‘The combination of a straightforward approach, together with
sufficient level of detail on the increasingly important CIO structure,
means that guidance of the kind provided in this book will be most
welcome for charities, their advisors and students of the charitable
sector.

Professor Debra Morris, Director, Charity Law and Policy Unit,
University of Liverpool

‘The author has done an impressively thorough job of capturing the
broad concepts of ClOs as well as the detailed provisions of the
statutes and regulations. The subject is made both lucid and
accessible. Importantly, the author also deals with the framework for
ClOs across the UK including the significant differences between the

legal forms in England and Wales, Scotland and Northern Ireland’
James Sinclair Taylor, Partner, Russell-Cooke Solicitors



KEY GUIDES

Charitable
Incorporated
Organisations

2nd edition

Gareth G. Morgan

directory of social change



Published by the Directory of Social Change (Registered Charity no. 800517 in England
and Wales)

Head office: Resource for London, 352 Holloway Rd, London N7 6PA
Northern office: Suite 103, | Old Hall Street, Liverpool L3 9HG
Tel: 020 7697 4200

Visit www.dsc.org.uk to find out more about our books, subscription funding websites
and training events. You can also sign up for e-newsletters so that you're always the first
to hear about what's new.

The publisher welcomes suggestions and comments that will help to inform and improve
future versions of this and all of our titles. Please give us your feedback by emailing
publications@dsc.org.uk.

Legal issues are stated as at | April 2018 but there could be subsequent changes. It
should be understood that this publication is intended for guidance only and is not a
substitute for professional advice. No responsibility for loss occasioned as a result of any
person acting or refraining from acting can be accepted by the author or publisher.

Print and digital editions first published 2013
Reprinted 2016
Second edition published 2018

Copyright © Directory of Social Change 2013, 2018

The digital version of this publication may only be stored in a retrieval system for
personal use or storage. No part may be edited, amended, extracted or
reproduced in any form whatever. It may not be distributed or made
available to others without prior permission of the publisher.

Al rights reserved. No part of the printed version of this book may be stored
in a retrieval system or reproduced in any form whatever without prior
permission in writing from the publisher. This book is sold subject to the
condition that it shall not, by way of trade or otherwise, be lent, re-sold, hired out or
otherwise circulated without the publisher’s prior permission in any form of binding or
cover other than that in which it is published, and without a similar condition including
this condition being imposed on the subsequent purchaser.

The publisher and author have made every effort to contact copyright holders. If anyone
believes that their copyright material has not been correctly acknowledged, please
contact the publisher who will be pleased to rectify the omission.

The moral right of the author has been asserted in accordance with the Copyrights,
Designs and Patents Act 1988.

ISBN 978 | 78482 026 8 (print edition)
ISBN 978 | 78482 027 5 (digital edition)

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

Cover and text design by Kate Griffith
Typeset by Marlinzo Services, Frome
Print edition produced by Page Bros, Norwich

MIX

Paper from
responsible sources

EWISSCS% FSC® C023114




Contents

About the author Vi
About the series Vii
About the Directory of Social Change Viii
Foreword by Tracey Crouch MP iX
Preface X
Acknowledgements xii
List of abbreviations xiv
Table of legislation and cases XVii
| What are CIOs and why are they useful |
2 Charitable status and public benefit 21
3 Third sector organisations: charities, social

enterprises, clubs and CICs 35
4 Structures for charities: the CIO and other

legal forms 49
5 Forming a new ClO: the steps 65
6  The constitution of a CIO 93
7 ClO records, registers and communications 125
8 Accounting and reporting for ClOs 143
9  Converting unincorporated charities to ClOs 169
|0 Converting charitable companies, CBSs and

CICs to ClOs 211
Il CIO wind-ups and mergers 229
12 CIOs failures and insolvency 243
I3 CIOs established in Scotland: the SCIO 263
14 CIOs established in Northem Ireland 303
I5 CIOs operating UK-wide 327

16  Appealing CIO decisions made by charity regulators 337
|7 Banks, funders, employees: rights of third parties

dealing with ClOs 345
18 ClOs: the future 359
Appendix: A ClIO model constitution 367
Useful addresses 386

Index 388



About the author

Gareth G. Morgan has been involved in advice, research and teaching on
charity structures, regulation and accounting for more than 25 years.

Most of his time is now spent as a senior partner of The Kubernesis
Partnership LLP, a small firm of charity consultants based in Yorkshire,
England, and East Lothian, Scotland. Through this work he helps to support
charitable organisations across the UK and other professionals advising
charities in the areas of formation of new charities, charity accounting and
tax issues, and other aspects of charity regulation. He has advised on the
formation and registration of a wide range of ClOs (including SCIOs), and
on the conversion of many organisations to the new structures, including
both existing charities and non-charitable bodies taking on charitable status.

He is Emeritus Professor of Charity Studies at Sheffield Hallam University,
where he was formerly course leader of the MSc in Charity Resource
Management and led the inter-faculty Centre for Voluntary Sector
Research. He continues to support a variety of charity-related research
and policy work. Over the years he has worked on a range of research
projects concerned with charity regulation and accounting. He is a regular
speaker at charity conferences and is the author or co-author of many
research papers and articles in these areas.

Gareth is an Associate Member of the Society of Writers to Signet, a
Fellow of the Association of Charity Independent Examiners, a Full Member
with Diploma of the Institute of Fundraising and an Academic Fellow of the
Association of International Accountants.

He is an active member of the Charity Law Association, where he has
contributed to several of its working parties (especially those concerned
with ClOs). He served for six years on the Charity Technical Committee of
the Institute of Chartered Accountants in England and Wales (ICAEW) and
is now on the Charity Expert Panel of the Institute of Chartered
Accountants of Scotland (ICAS). He has also served as trustee in a wide
range of charities.

vi



About the series

This series of key guides is designed for people involved with not-for-profit
organisations of any size, no matter how you define your organisation:
voluntary, community, non-governmental or social enterprise. All the titles
offer practical, comprehensive, yet accessible advice to enable readers to
get the most out of their roles and responsibilities.

Other fitles in the series
Also available in this series:

The Charity Treasurer's Handbook, Gareth G. Morgan

The Charity Trustee's Handbook, Jacqueline Williams and Mike Eastwood
Effective Fundraising, Ben Wittenberg

Minute Taking, Paul Ticher and Lee Comer

For details about the range see www.dsc.org.uk/publication/key-guides.

vii



About the Directory of Social Change

The Directory of Social Change (DSC) has a vision of an independent
voluntary sector at the heart of social change. We believe that the activities
of independent charities, voluntary organisations and community groups are
fundamental to achieve social change. We exist to support these
organisations in achieving their goals.

We do this by:

® providing practical tools that organisations and activists need, including
online and printed publications, training courses, and conferences on a
huge range of topics;

® acting as a ‘concerned citizen' in public policy debates, often on behalf
of smaller charities, voluntary organisations and community groups;

® leading campaigns and stimulating debate on key policy issues that affect
those groups;

® carrying out research and providing information to influence
policymakers, as well as offering bespoke research for the voluntary
sector.

DSC, which is itself a registered charity, is the leading provider of
information and training for the voluntary sector and publishes an extensive
range of guides and handbooks covering subjects such as fundraising,
management, communication, finance and law. Our subscription-based
websites contain a wealth of information on funding from grant-making
charities, companies and government sources. We run more than 300
training courses each year, including bespoke in-house training provided at
the client's location. DSC conferences and fairs, which take place
throughout the year, also provide training on a wide range of topics and
offer welcome opportunities for networking.

For details of all our activities, and to order publications and book courses,
go to www.dsc.orguk, call 020 7697 4200 or email cs@dsc.org.uk.

viii



Foreword

Small charities are the backbone of civil society, undertaking their hugely
important work in communities all around the UK. We have a legal
framework that seeks to not only preserve public trust and confidence but
also minimise red tape. The charitable incorporated organisation (CIO) and
its Scottish and Northemn Irish equivalents help to continue our long
tradition of doing good and supporting others.

The CIO is the only legal structure designed just for charities in the UK.
Charities often decide on adopting a corporate structure because it has
legal personality and limited liability for its members and trustees. The CIO
provides these benefits. But, unlike the existing company structure, the CIO
is subject to a single regulatory regime — under charity law — rather than a
dual regime under both charity and company law.

The CIO is now five years old in England and Wales. Over 13,000 have
been registered and it is now the most popular structure for those setting
up a charity. It has quickly become an established part of the landscape
alongside existing organisational structures.

In this book, Gareth Morgan explains clearly, and in plain language, what is
involved in setting up and running a ClO in England or Wales (and its Scottish
and Northern Irish equivalents) and converting into a ClO from an existing
charitable structure. The book sets out the pros and cons of the CIO compared
to other legal structures. | know that many charity trustees have benefited from
the straightforward explanations and practical guidance that Gareth provides.

As Minister for Civil Society, | am always on the lookout for ways to help
small and medium-sized charities, making their lives, and those of their
committed volunteer trustees, that little bit simpler. | was therefore
delighted to take the CIO Conversion Regulations through Parliament in
2017. These give charitable companies and community interest companies
the option to convert to the CIO structure, should they wish, enabling
them to take advantage of the simpler structure. The new edition of this
book includes details of these conversion procedures in England and Wales,
among various other updates. | am sure that it will continue to be a
valuable resource for many charities and their trustees for years to come.

T Gt

Tracey Crouch MP, Minister for Sport and Civil Society



Any charity begins not with a legal structure but with individuals who have a
passion for a cause. But most causes require funds to be raised or income
to be generated, and, if the cause is charitable, there are enormous
advantages in setting up an organisation as a charity — in terms of tax
concessions, reputation and the protection of donors who support the
cause.

But, until five years ago, most charitable organisations had to make do with
legal structures which were never specifically designed for charities. The
advent of charitable incorporated organisations (ClOs) thus marked a
massive change. They were first enacted in 2005 in Scotland (the SCIO)
and then for England and Wales in the Charities Act 2006. SCIOs were
implemented from April 201 | and the regulations for English/Welsh ClOs
finally took effect from January 2013. The CIO now offers a legal structure
specifically for charities, which allows charities to operate as legal entities
with limited liability, but without all the complications of company law.

As | had long predicted, once CIOs became available, they quickly became
the most popular form for establishing new charities, especially for
moderate-sized organisations, which are at the heart of the development
of the third sector. In addition, many existing charities have concluded that
it makes perfect sense to convert to become ClOs.

Yet, whilst the concept of a CIO is very simple, it is underpinned by several
layers of legislation. Those wanting to establish new CIOs or considering
the conversion of existing charities need to understand, at least in outline,
the principles behind the CIO structure, the requirements for CIO
constitutions, the process of registering a ClO and the issues for trustees in
operating a ClO, and they also need to have some appreciation of what
happens if things go wrong and a CIO cannot meet its liabilities. The book
also seeks to provide an overview of various aspects of charity law and
regulation as they apply to ClOs.

These issues matter not only to those seeking to form a CIO — they affect
anyone working with third sector organisations, whether professional
advisers, funders, suppliers, bankers or, most of all, those who become
charity trustees of CIOs once they are formed. A clear understanding of
ClOs is also vital for those in voluntary sector infrastructure organisations.
For students on academic courses concemned with the sector, a sound
appreciation of charitable structures is a starting point for all other issues.



PREFACE &=

This book seeks to explain the principles, constitutional requirements and
regulatory basis for ClIOs throughout the UK, for readers in all these
categories. It aims to cover ClOs in sufficient detail to explain the process
of setting up and registering a new CIO, and to outline the principles for
taking an existing charity through a conversion to a CIO. For readers who
need to understand the full legal background, there are footnotes
throughout referring to the relevant provisions in the legislation.
However, in many cases there are additional issues which cannot be
covered here, especially where there is interaction with other areas of law
(employment, premises, contracts, etc.): professional advice will often be
needed to cover issues outside the scope of this book.

Of necessity, some of the content remains speculative as some provisions in
the CIO legislation have yet to be tested. Any comments or feedback
would be gratefully received: please use the email address
cio@kubernesis.co.uk.

| have been an unashamed enthusiast for the CIO, from when it was first
proposed back in the mid-1990s through to its final implementation and
even more so now that many thousands of ClOs have been established
and charitable companies have the option to convert directly into ClOs.
Although it took longer than expected to come to fruition, and the
framework is certainly not perfect in all respects, | believe that the CIO
offers one area where one can genuinely say that things are becoming more
straightforward for the voluntary sector.

The CIO is not the right structure for every charity (as discussed in chapter
4) but, where the CIO form is appropriate, | believe it enables organisations
to operate very effectively, with greater confidence for trustees, and greater
clarity for other stakeholders. Of the various issues in the Charities Act
2006 (now consolidated in the Charities Act 201 1), great attention was
given to the new definition of ‘charity’ and the new emphasis on public
benefit. But, whilst these issues are important, | believe the advent of the
ClO is at least as significant for the effectiveness of the sector.

In this second edition, every chapter has been substantially updated now
that ClOs have been a reality for over five years, and the process of
converting charitable companies and community interest companies to
ClOs (chapter 10) has been completely revised in the light of the new
regulations effective from 2018.

i
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What are ClOs and
why are they useful?

Charitable organisations (or voluntary organisations with charitable
status) have existed in the UK for centuries without any special legal
structure. Over time, a system of charity law developed over many
centuries. In fact, modern charity law still owes much to the 1601 Statute
of Charitable Uses, passed in the time of Elizabeth I (for more on the
definition of ‘charity’ see page 21). But charity law has been mainly
concerned with protecting charitable funds and property, and with the
regulation of charities, rather than with specific legal structures. So, until
recently, charities were normally set up using structures which are also
used for many other types of organisation, rather than a specific form for
charities.

Structures for charities — why Cl0s?

In the earliest days, all charities were trusts: where individuals (trustees)
came together on a personal basis to hold property or funds for charitable
purposes. In due course, other structures developed, such as charitable
associations: bodies with members, governed by a constitution, where
members elect a committee to govern the association. Many larger
charities are formed as charitable companies — not-for-profit companies
which are also registered as charities. There are also other possibilities,
such as charities established by Act of Parliament or by Royal Charter.

Nowadays, few people wanting to establish new charities are in a position
to petition for Royal Charters or are able to seek private Acts of
Parliament. So, in practice, until the advent of charitable incorporated
organisations (CIOs) the vast majority of charities have been established
using one of the three well-proven legal forms:

e the charitable trust (usually governed by a trust deed);

e the charitable association (usually governed by a constitution); or

e the charitable company (governed by articles of association).

A few charities are set up using other structures, in particular as a
registered society (formerly known as an industrial and provident society
or IPS): this is a corporate structure often used by mutual organisations
(such as clubs, credit unions, or co-operative businesses which are owned
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by the members). A registered society established for purposes which
benefit the community (which includes charitable IPSs) is called a
community benefit society (CBS).!

Each of these forms — trusts, associations, companies, CBSs — has existed
for many years, but none is specific to charities (they are discussed in
more detail in chapter 4). But whilst each has some advantages they also
have significant disadvantages.

Charitable trusts and associations are simple to set up and like CIOs have
only one regulator, but they have two major limitations: firstly that they
are not corporate bodies and secondly that they do not offer limited
liability. These terms and issues are explored below.

Charitable companies do not have these limitations — a company is a
corporate body and normally has limited liability — but for a charity to be
a company it has to comply with various requirements under company
law (as well as charity law) including regulation by the Registrar of
Companies (Companies House). A CBS has some similarities to a company
in that it is a corporate body with limited liability, but, as with all
registered societies, it is registered with the Financial Conduct Authority
(FCA) rather than Companies House, and IPS law has a number of
differences from company law.

To get round these difficulties it has long been suggested that a completely

new legal structure would make things much simpler for charitable

organisations, their trustees and anyone who deals with charities. The

idea was to have a structure which would be:

e gpecific to charities, so there was no uncertainty about charitable
status;

e a corporate body;

e providing limited liability;

e not a company and so not subject to company law or regulation by
Companies House;

e registered only with a charity regulator and therefore subject to only
one regulator in terms of accounts and returns.

The obvious choice of name was to call it a ‘charitable incorporated
organisation’. A CIO is an incorporated body; it is a charity; and it is a
specific kind of organisation — a legal structure used only for charities.

! The new name arises from the Co-operatives and Community Benefit Societies
Act 2003.



WHAT ARE CIOS AND WHY ARE THEY USEFUL? =

Three jurisdictions of ClOs in the UK

There are three forms of CIO, corresponding to the three systems of

charity law in the UK (or three legal jurisdictions):

e A CIO established under the laws of England and Wales is registered
and regulated by the Charity Commission for England and Wales
(CCEW).2

e A CIO established under the laws of Scotland is called a SCIO
(generally pronounced ‘ski-oh’) — it is registered and regulated by the
Office of the Scottish Charity Regulator (OSCR).2

e A CIO established under the laws of Northern Ireland will be
registered and regulated by the Charity Commission for Northern
Ireland (CCNI).*

The CIO structure was first implemented in Scotland (SCIOs) from April
2011, then CIOs in England and Wales from January 2013. At the time of
writing, CIOs cannot yet be formed in Northern Ireland, but
implementation is expected around 2019.

This book considers all three forms of CIOs but, up to chapter 12, each
chapter introduces the principles and then considers the detailed
requirements for CIOs in England and Wales. The differences for
Scotland and Northern Ireland are then explained in chapters 13 and 14.
To refer collectively to these three jurisdictions in the book, the term
‘charity regulator’ is used to include CCEW, OSCR and CCNI. And, unless
otherwise stated, the acronym ‘CIO’ is used to refer to all three forms.

Principles of a CIO
The main features of a CIO are as shown in table 1.1.

The rest of this chapter explores what these features mean in practice. It
focuses on the legal principles for CIOs in England and Wales, but most of
these principles are very similar for SCIOs and (when available) Northern
Irish CIOs.

2 Charities Act 2011, ss. 204-250.
3 Charities & TI (Scotland) Act 2005, ss. 49-64.
4 Charities Act (NI) 2008, ss. 105-122 and Sch. 7.
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trustees—continued
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Charitable Incorporated
Organisations

Charitable Incorporated Organisations (ClOs) are now the most popular form
for establishing new charities, so much so that many existing charities also are
eager to convert. This book is unique in its exclusive focus on this important
charitable structure, with fully updated text to cover changes in the first five
years of ClOs in detail. This second edition has undergone humerous major
updates and now includes:

m New procedures in England and Wales from 2018 for direct conversion
of charitable companies to ClOs

B New OSCR procedures from 2016 for unincorporated Scottish charities
converting to SCIOs

m Fully updated guidance on CIO registrations with the latest Charity
Commission procedures

m Further guidance on CIO constitutions, including variations on Charity
Commission models

B Up-to-date accounting issues for developments in the Charities SORP
as applied to ClOs

By capturing the broad concepts of ClOs as well as the detailed provisions, this
book provides voluntary sector practitioners and professional advisors with the
practical guidance needed to establish new ClOs or convert existing charities.

‘A vital tool for any charity contemplating whether
charitable incorporated organisation status is
appropriate for them. We found ourselves in

that situation - for the non-lawyers amongst us

it was an essential reference manual, and has ISBN 978-1-78482-027-5
been ever since.’

Mike Daw, Chief Executive, National Eye Research Centre

‘As the chair of trustees of a small charity with an
outdated constitution, our decision to convert to a
CIO was necessary but daunting. Finding Gareth
Morgan’s book was greatly reassuring and it 977817847820275

ided us th h the whol N
SESE B9 LRGN IO WO preiess. www.dsc.org.uk
Dr Julie Doughty, Lecturer in Law, Cardiff University
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